Comparisons Between Adoption and Guardianship/Custody





Adoption is one of several forms of creating permanent family connections between a child and a family.  Other forms include guardianship, custody, legal name change, or deferring adoption until reaching the age of majority.  All of these options are intended to allow caregivers to make a lifelong commitment to children who cannot live with their birth parents.  There are some differences between these types of commitments, and so it is important that adoptive parents, guardians and other caretakers take these commitments seriously, with the understanding that they are entering into a lifelong relationship with the child/ren.  Thus, it is very important for caregivers to discuss these options thoroughly with caseworkers, attorneys, child/ren, and other family member before making a final decision about what is best for them. This chart helps distinguish some of the differences between these permanency options.





LEGAL STATUS�
Adoption�
Legal Guardianship or Custody�
�



Birth parents rights






































     


Caregiver Rights
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Birth parents voluntarily give up their rights or the court has terminated rights involuntarily.  Adoption is a permanent, lifelong, legal relationship





Birth parents do not have right to make any future decisions regarding the care, custody and supervision of the child.





Birth parents can not ask the court for consideration to regain custody of the child








The adoptive parent/s is given all the rights and responsibilities that once belonged to the birth parent/s.








When the adoptive parents are married, both spouses must adopt.  


.


�



Birth parent/s keep certain rights These rights include: visitation, consent to adoption, financial support, and the right to claim the body of a deceased child.





Birth parents can ask (“petition”) the Court to regain custody of the child if parental rights have not been terminated

















Guardian or Custodian is given legal and physical responsibility for the child and assumes the rights of care, custody, and supervision of the child.





When married, either one or both spouses may be named custodian.











�
�
Legal Documentation�
The final Decree of Adoption finalizes the adoption.  








�
The Guardianship or Custody order is the legal documentation  and includes information about visitation.  





�
�
Decision Making for Child/ren�
All decisions are made by the adoptive parent/s.�
Major decisions regarding school, medical treatment, and consent for most other major life decisions are made by the guardian or custodian.





Birth parent/s keep important rights, e.g., visitation and consent to adoption when parental rights have not been given up or terminated.


�
�



Relationship with the Birth Parent/s




















�
The adoptive parent/s have the right to determine if the child will have any relationship with the birth parent/s.





�
If the birth parent/s’ rights have not been terminated, they have the right to visit the child unless a court orders no visits.  The Court when issuing Guardianship or custody order will specify how the visitation will occur and how often. Birth parent/s also have the right to ask (“petition”) the court to have the child returned to them.�
�






Financial Assistance























     


      








�
The adoptive parent/s, whether receiving a subsidy or not, are responsible for financial support of the child.  Subsidies are available for the adoption of children who meet certain eligibility requirements at the same rate as the foster care payments. Almost all children in foster care  meet these eligibility requirements.














Birth parents have no financial responsibility for the care of the child.





�
A guardian or custodian is responsible for the financial support of the child.  The guardian or custodian is responsible for financial support of the child until the child reaches age 18 or the court ends the guardianship/custody order.  




















If the birth parents’ rights have not been terminated they can be held responsible for contributing to the financial support of the child.


�
�
Eligibility for Medicaid�
Children receiving an adoption subsidy are automatically eligible to Medicaid.  In addition, if the family moves to another state and the child was IV-E eligible (federal funding) while a foster child, the child will be eligible for medical assistance in the new state.  �
Children in a guardianship or custodianship are not automatically eligible for Medicaid.  �
�



Child’s 


Legal Name�
The adoptive parent/s’ determine the child’s legal name, although a name change is not a requirement of adoption, and for older children it is possible to allow them to keep their own legal last name


.�
The child retains his/her own legal last name.�
�
Inheritance�
An adopted child has all of the same rights as birth children when the adoptive parent/s does not have a will.  Otherwise, inheritance rights are established through a valid will as they are for birth children.


�
The child has no rights of inheritance from a guardian or custodian unless the child has been included in the permanent legal custodian’s will.


�
�
Returning a Child to the State agency�
An adoptive child would have to be found by the court to be abused, neglected or dependent in order to have the state again assume legal responsibility for the child.�
A child living with a guardian or custodian would have to be found by the court to be abused, neglected or dependent in order for the state to again assume legal responsibility for the child.


The relationship remains subject to court action and may be open by the court as a result of a petition by a party with standing in the case such as the birth parent, other relatives, etc.


�
�
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